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ARBITRATION LAW 
 

1. Emergency arbitration award is applicable: 
Amazon wins in Supreme Court 
The Supreme Court upheld the interim award of the 
Emergency Arbitrator under the Arbitration Rules of 
the Singapore International Arbitration Centre (“the 
SIAC”). In the matter of Amazon.com NV Investment 
Holdings LLC v. Future Retail Limited and Others, 
Justice R F Nariman and B R Gavai upheld the Delhi 
High Court’s order. The Single-Judge Bench at the  

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Delhi High Court had upheld the interim award given 
by the SIAC. The interim order was passed by an 
emergency arbitrator which restrained Future Group 
from going ahead with its deal with Reliance. 
  
Future group had contended that the interim order by 
an arbitration did not fall in line with section 17(1) of 
the Arbitration and Conciliation Act, 1996. 
Furthermore, the legislative intent did not allow for 
emergency arbitration. However, the Supreme Court, 
quoting Centrotrade Minerals & Metal Inc. v. 
Hindustan Copper Limited held that “there is nothing 
in the Act which prohibits contracting parties from 
agreeing to a provision providing for an award being 
made by an Emergency Arbitrator”. The Court 
concluded that arbitration law must comply with the 
international trend which upheld such interim reliefs. 
Hence, the ‘award’ under the said section also included 
an emergency award, the court ruled. 
 

2. Income Tax Bill Fails To Address International 
Arbitration 
The Taxation Laws (Amendment) Bill, 2021 (“the Bill”) 
passed in Rajya Sabha, nullifies the retrospective 
taxation imposed on any indirect transfer of Indian 
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assets made before May 28, 2012. This means Cairn 
Energy and Vodafone are now out of the loop, but with 
a clause. The Finance Act, 2012, allowed for 
retrospective taxes on deals made after 1962 that 
involved an indirect transfer of assets.                      
 
These retrospective taxes promulgated in the Finance 
Act have been overturned by international arbitration 
tribunals multiple times.   
 
The move is a much welcomes one as India aims to be 
an investment destination for global investors. 
However, the Bill fails to address the country’s refusal 
to honour international arbitration awards, says Jay 
Newman, senior adviser to Devas Shareholders. Both 
Cairn and Devas Multimedia have won international 
arbitration awards against India. The Bill deems that 
the awards passed shall be nullified and any pending 
proceedings are to be withdrawn. Though the Bill 
brings a welcome change, it becomes a setback for 
arbitration law in the country. 
 

3. Cairn v Air India: AIR India urges for dismissal 
In a bid to recover the 1.2 billion dollars awarded to 
Cairn Energy against the Government of India 
(“GOI”), Cairn Energy Plc, sued Air India, claiming it 
was the ‘alter ego’ of the Indian government. The 
awarding tribunal of Hague had held that the 
retrospective taxation clause was “in breach of the 
guarantee of fair and equitable treatment” of the India-
UK bilateral treaty. Thus, Cairn suffered a breach.  The 
Government of India has appealed against the said 
award. To enforce the said award, Cairn moved to New 
York claiming Air India had substantial assents which 
fell under the New York court’s jurisdiction. Air India 
US is headquartered in New York as well. Cairn is 
seeking enforcement against Air India, claims it has a 
principal-agent relationship and is the ‘alter ego’ of the 
GOI. Air India asked for a dismissal of the matters on 
the ground that the court lacks jurisdiction and the 
petition is based on a ‘mere hypothetical question’ 
since the appeal to the award is still pending. It was 
also argued that the attempt was improper The GOI 

also introduced the Taxation Laws (Amendment) Bill, 
2021, which scrapes retrospective taxes, on a condition 
that any award claims must be withdrawn. Hence, the 
hasty move by Cairn. 
 

4. A win for the Tata group in Tata vs SAIL  
Steel Authority Of India Limited (“SAIL”) had filed a 
suit for arbitration against Tata Projects Ltd. (“TPL”), 
& DV (Netherland corporation). The issue started 
when SAIL withheld the Final Acceptance Certificate 
(“FAC”) and FAC payments because Tata had failed 
to complete the obligations under the agreement. The 
arbitral tribunal comprising of three members decided 
in favour of TPL. 
  
SAIL then went ahead with its petition under Section 
34 of the Arbitration and Conciliation Act, 1996. The 
Delhi High Court not only upheld the decision of the 
Tribunal but also said that the petition was unmerited. 
“It is apparent that the Arbitral Tribunal’s decision is 
based on material on record and its interpretation of 
the contemporaneous communications. This Court is 
unable to accept that such interpretation is opposed to 
the fundamental policy of Indian law or conflicts with 
the most basic notions of morality and justice. The 
Arbitral Tribunal’s view is a plausible one and, 
warrants no interference in these proceedings”.  
 

5. Devas Multimedia to Continue Fighting for 
Award, states Income Tax Bill Fails to Address 
International Arbitration  
Devas Multimedia, a company seeking over $1.2 billion 
it won in international arbitration from India, has 
welcomed India’s move to nullify retrospective tax 
demands on companies. However, the company 
emphasised that the bill does not address the issue of 
honouring international arbitration awards, and said it 
would continue the fight to enforce its legal rights. The 
new legislation will settle tax disputes worth billions 
and will withdraw all back tax demands on companies 
such as Cairn Energy and Vodafone. The government 
has also proposed to refund the amount paid in 
litigation by companies without any interest thereon. 
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Devas and the Centre is embroiled in multiple court 
cases globally in which Devas seeks the award money 
while India wants to liquidate the company and 
investigate alleged fraud. The issue dates back to 2005 
over a failed satellite deal between Devas and ISRO-
controlled Antrix Corp. Under the deal, ISRO was to 
lease two communication satellites for 12 years for Rs 
167 crore to Devas.  
 

6. Section 9 of the Arbitration and Conciliation Act, 
1996 to apply to foreign entities unless expressly 
specified says Calcutta HC 

In the case of Medima LLC v. Balasore Alloys Limited, 
the Calcutta High Court held the applicability of 
Section 9 of the Arbitration and Conciliation Act 
(“Act”), 1996 to foreign entities, unless expressly 
specified. Section 9 of the said Act deals with the 
provisions for interim relief to be granted by a 
competent Indian court. The main issue was whether 
such relief could be made applicable to a foreign award 
granted by the International Chamber of Commerce 
(“ICC”) in this case. The court also held a reference to 
the Amendment Act of 2016, which intended that 
Section 9 would include foreign awards.  
 
Medima LLC (US) filed for a suit of arbitration in ICC 
and won an award for USD 30,35,249.87 against 
Balasore Alloys Limited which is based in India. 
Medima then sought interim protection in the court 
for such an award. The High Court of Calcutta quoting 
Bhatia Judgement held that unless ‘expressly’ specified 
in the arbitration agreement, Section 9 of the said Act 
would be applicable. The judgement was held by single 
bench Justice Moushumi Bhattacharya. 
 

7. SC Holds Perversity or Patent Illegality Not 
Grounds to Refuse Enforcement of Foreign 
Arbitration Award 
Following a 2015 modification, the Supreme Court 
stated that perversity of an award is no longer a reason 
to reject the execution of a foreign decision under 
Section 48 of the Arbitration and Conciliation Act. The 

Court ruled that the basis of “patent illegality” may 
only be used to overturn domestic arbitration decisions 
obtained under Part 1 of the Arbitration and 
Conciliation Act and cannot be used to overturn 
international commercial judgements. According to 
the bench, the basis of “patent illegality appearing on 
the face of the award” is an independent ground of 
appeal that applies exclusively to Part I decisions that 
do not include foreign arbitrations. In this case, the 
International Arbitration Tribunal issued an award in 
the dispute between Integrated Sales Services Ltd. 
[“ISS”], a Hong Kong-based firm, and DMC. The 
judgement was also made enforceable against some 
companies that were not parties to the agreement. 
DMC petitioned the Bombay High Court’s single 
bench for the execution of this international award. 
The Single Judge-Bench ruled that the agreement and 
arbitration clause could not be enforced against non-
signatories, even if they could participate in the 
arbitration because no acquiescence or estoppel could 
apply to jurisdictional problems. 
 

8. Kerala High Court Rules that A Party to Dispute 
Cannot be Nominated as an Arbitrator  
The Kerala High Court ruled that neither a party to an 
Arbitration Agreement nor a person nominated by it 
may be appointed as an arbitrator, even if the 
agreement permits such. With this in mind, the Court 
went on to disregard the arbitration clause’s provisions 
by allowing the respondent to select the Arbitrator 
when the parties were unable to reach an agreement on 
a nominee. Justice Devan Ramachandran cited the 
Supreme Court’s decision in TRF Limited v. 
Engineering Projects Ltd., in which the Apex Court 
considered the effect of Section 12(5) of the Act and 
declared unequivocally that neither a party to the 
dispute nor a person nominated by it can be appointed 
as an Arbitrator. In its decision, the Court went on to 
examine the interaction of Sections 11(5) and 11(6) of 
the Act, which both deal with the appointment of a 
sole arbitrator, but in slightly different ways. It was 
therefore observed that a conjoined reading of 
Sections 11(2), 11(5), and 11(6) indicates that Section 
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11(5) would become applicable only if the parties failed 
to reach an agreement on the procedure for appointing 
an Arbitrator, as referred to in Section 11(2). 
 
FAMILY LAW 
 

1. Kerala High Court says that marital rape is a valid 
ground for divorce, as it falls in the ambit of 
physical and mental cruelty although not 
penalized by law. 
In a recent judgment which is now being labelled as a 
landmark one, mental cruelty was accepted as a ground 
for divorce, as a man’s plea against being granted 
divorce was rejected. Since the Indian laws have not 
been updated with the wants and needs of the people 
from time to time, marital rape was never even 
considered a criminal offence, as the concept of 
‘implied consent’ was deliberately pushed in every 
time. “Treating wife’s body as something owing to 
husband and committing a sexual act against her will is 
nothing but marital rape. The right to respect for his 
or her physical and mental integrity encompasses 
bodily integrity; any disrespect or violation of bodily 
integrity is a violation of individual autonomy... 
Though such conduct cannot be penalised, it falls in 
the frame of physical and mental cruelty,” the bench 
observed, and Times Now reported. 
 
With this bold and much-needed stand of the Kerala 
HC, the country became hopeful of having some legal 
backing as a precedent to support their consent and 
will.  
 

2. Allegation of False impotency is a ground for 
divorce says SC 
The Supreme Court recently upheld the Delhi high 
court’s order, in the matter of Kirti Nagpal v. Rohit 
Girdhar, granting divorce on allegations of false 
impotence. The SC held that this amounts to cruelty. 
A Bench of Justices L Nageswara Rao and Aniruddha 
Bose disposed of the petition. The petition was filed 
by the appellant-woman for quashing the order of 

Divorce, which was initially passed by the Family 
Court of South-East District, Saket Courts, New 
Delhi.  
 
The marriage between the couple was solemnized 
under the Hindu rituals in 2012. The Respondent-
husband initially filed a petition seeking a decree of 
nullity of marriage on grounds of non-consummation 
due to impotency of the wife. In a written statement 
the wife submitted a claim of impotency on the 
husband, which the trial court found out to be a false 
allegation. The Delhi High Court also held that “These 
unsubstantiated and unproven allegations were held to 
be the cause of mental suffering of the Respondent.”. 
Hence, the matrimonial bond was beyond repair due 
to mental cruelty and prolonged separation. 
 

3. Family courts do not have the jurisdiction to try 
criminal cases  

In the case of Sunita Manoj Sinh v. The State Of 
Maharashtra & Ors., the Supreme Court corrected its 
earlier order regarding the transfer of the case from the 
Judicial Magistrate’s court, Thane, to the family court 
in Vadodara. The petition was filed under the 
Domestic Violence Act, and the petitioner sought a 
transfer ever since 2018 without progress. The 
petitioner contended that she is dependent on her 
father and her daughter is studying in Vadodara, and 
thus transfer was sought.  The plea was accepted, and 
a transfer was subsequently issued on 24th March 2021. 
Due to the criminal allegation involved, the matter fell 
beyond the jurisdiction of a family court. 
 
A Miscellaneous Application from the family court 
judge was later received by the Supreme Court asking 
for correction of the error. Justice R.V. 
Ramasubramanian remarked that the family courts did 
not have criminal jurisdiction and the matter was 
wrongly transferred. A new direction was issued to 
transfer the criminal proceedings to a competent 
criminal court in Vadodara, to be directed by the Chief 
Judicial Magistrate of Vadodara. 
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4. Madras high court asks to redefine the jurisdiction 

under the  Guardians and Wards Act, 1890. 

The Madurai bench of Madras High Court in the case 
of J. Beula Sima Saral v. W. Issac Robinson considered 
the question of jurisdiction under the Guardians and 
Wards Act, 1890 (“Act”). The petition was filed under 
Sections 7, 9, and 17 of the Act by the petitioner 
seeking custody of her minor son.  The family court 
refused to entertain the petition on the ground that the 
case didn’t fall under its “territorial jurisdiction”.  The 
petitioner with her two children had moved abroad in 
2014. The contention was whether the minor child  
“ordinarily resides” in India, for the court to have 
appropriate jurisdiction to grant the status of a “natural 
guardian” to the petitioner.  
 
The Madras High Court in its pioneering opinion said 
that the aforementioned act didn’t contemplate the 
scope of inter-country marriages. It stated that “it is the 
time for the Legislature to take note of the above types 
of marriages and taking into account the interest of the 
children, may redefine the jurisdiction of the Family 
Court so that neither the children nor the person 
interested in the welfare of the children shall suffer”. 
The revision petition was allowed and it was affirmed 
that a lack in the law, must not be a hurdle in the 
welfare of society. 
 
CORPORATE AND COMMERCIAL 
LAW 
 

1. Tata Motors Decide to Realign Passenger Vehicle 
Business Unit into a Separate entity, Receives 
NCLT Approval  
Tata Motors has received the approval of the National 
Company Law tribunal to turn its passenger vehicles 
businesses into a separate entity. Tata Motors this 
decision in a regulatory filing recently. According to 
the rules, the company shall start filing the said order, 
attaching a copy of the scheme with the Registrar of 
Companies within a period of 30 days. The transfer of 

the businesses was approved by the shareholders of the 
Tata Motors company in a general meeting conducted 
in the month of March this year, which was duly 
according to an NCLT order. The business unit is said 
to be converted into TML Business Analytics Services 
Ltd. This initiative is reflective of various vicissitudes 
that the company was going through, one of which 
could be the concern related to a slump sale basis for a 
lump sum consideration. After all this, the NCLT 
heard the matter to arrive at a final decision. According 
to Tata Motors, the value at which the passenger 
business unit has been transferred is roughly around 
Rupees 9,417 crore. This decision of the company, 
however, has been a part of the plan to achieve long 
term viability, which would be done by seeking a 
strategic partnership.  
 
The company also states that it became essential to 
hive off this Passenger Vehicle business unit into a 
separate entity to bring into fruition an overall business 
reorganisation plan that was due for a long time, which 
would ensure smooth functioning of the company in 
lieu of the changing demands of the market. The 
development and growth of the company would also 
be affected positively by the same, of the passenger 
vehicle part of the entity and its various interests 
thereof. It is believed that this would further aid in 
focusing differently on the Passenger Vehicle entity 
and the commercial aspect of the businesses. Further, 
this would help both to reach their full potential in 
terms of working and providing services and 
manufacturing, unleashing great business value and 
providing a boost to management as well. 
 
CAPITAL MARKETS & SECURITIES 
LAW 
 

1. SEBI Introduces New Framework for Accredited 
Investors  
SEBI recently notified a new framework that would 
majorly impact a comparatively new set of investors 
that we know as accredited investors. The notification 
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by SEBI was approved during a board meeting, and 
certain formalities of notifying the modalities for 
accredited investors, eligibility criteria and procedure 
for accreditation. The way accredited investors earn is, 
they receive concessions that are provided for by 
various investment products in lieu of regulatory 
requirements. This set of investors are counted as 
being high net-worth. Something that also gives these 
investors an edge is that they have the approval to 
invest in unregulated or less-regulated investment 
products.  
 

2. Supreme Court Disapproves of SEBI Taking 
Coercive action against NDTV Promoters 
In a penalty proceeding which involves an alleged 
violation of security norms on the part of NDTV, 
which was done by concealing vital information from 
shareholders regarding particular loan agreements, the 
Supreme Court has recently asked SEBI regulators to 
refrain from taking any action against the promoters of 
NDTV until the apex court hears the pleas of the party. 
This hearing is scheduled for September 3rd. The 
promoters, Prannoy Roy and Radhika Roy are 
represented by senior advocate Mukul Rohatgi, who 
was inquired by the apex court about the stage at where 
the appeal lies at the Securities Appellate Tribunal. The 
Apex Court bench headed by Chief Justice Ramana 
was urged by the Securities and Exchange Board India 
to adjourned the hearing of the pleas of the party, 
which was assured by the bench provided no drastic 
steps were taken by SEBI regarding the same. Due to 
the absence of a third member in the SAT, the hearing 
of the matter is getting affected in a way that it has 
come to a stand-still as asserted by Mukul Rohatgi.  
 
However, the proceedings related to levying penalties 
in the case have begun. At the beginning of this year, 
SEBI had given orders to NDTV promoters to deposit 
about half of the amount that the NDTV was alleged 
to have been earned through unlawful gains. This 
matter had taken a different turn in February this year 
when the Supreme Court had disposed of the pleas of 
the promoters, which included urging the SAT to 

refrain from insisting to deposit about half the amount 
as a penalty imposed, which would possess the nature 
of a pre-requisite for hearing the promoters appeal 
against the orders given by market regulators, SEBI. It 
had directed the NDTV promoters to deposit after 
imposing a penalty on them for concealing 
information from shareholders. The tribunal passed 
two separate orders, stating that the promoters’ plea 
needed in-depth perusal and hence further pushed the 
date. The duo has had quite a few stiffs with SEBI 
when in November, a few allegations of illegal gains 
which resulted in them being barred from the securities 
market for a period of two years. The promoters, 
however, deny all allegations.  
 
INTELLECTUAL PROPERTY RIGHTS 
 

1. P V Sindhu set to sue 15 brands for using her name 
and photos for their brand advertising without her 
knowledge. 
Ace shuttler Sindhu once again won the hearts of many 
as she became the very Indian lady to have won 2 
Olympic medals. Director of Baseline Advertisements, 
the agency representing Sindhu states how companies 
doing this does not only infringe the player’s right to 
privacy but also the norms of the International 
Olympic Committee (“IOC”), which clearly rules out 
advertising during the games. He even goes on to say 
that an ongoing game season is considered a ‘blackout 
period’ wherein brands associated with the players are 
not allowed to post anything related to the player’s 
contract with their brand. Only the IOC and the 
International Olympic Association are allowed to 
make such posts socially. 
 
The brands that have been recognized by the agency 
and sent a notice for the same include MG Motors, Pan 
Bahar, Eureka Forbes, and UCO Bank among others. 
 

2. Samsung India Faces Temporary Injunction in 
Trademark Infringement Suit 
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Samsung India and its service provider Story 
Experiences Pvt. Ltd. have been temporarily barred 
from using the term “Concierge” following a recent 
judgement by the City Civil Court in Bengaluru. Dipali 
Sikand, the creator of Lesconcierges Services Pvt. Ltd. 
and Club Concierge Services (India) Pvt. Ltd., filed the 
lawsuit, claiming to be the first to establish concierge 
services in India and has registered the trademark 
“Concierge” under classes 35, 39, 41, 43, and 45. 
 
Sikand claimed to be delivering concierge services to 
Samsung India, however, after her initial contract with 
the tech giant expired, Story Experiences was hired to 
provide the aforementioned services to Samsung India. 
Story Experiences then began distributing pamphlets 
and brochures to potential clients that included the 
word “Concierge,” prompting Sikand to file this 
lawsuit, alleging trademark infringement. As a result, 
the City Civil Court in Bangalore issued a temporary 
restraining order against Samsung India and Story 
Experiences Pvt. Ltd. until the case is resolved. 
 
TECHNOLOGICAL LAW 
 

1. 66A IT Act- Steps Taken by Centre to Implement 
Shreya Singhal’s Judgement Far from Adequate: 
PUCL Submits Before Supreme Court 
Section 66A of the Information Technology Act, 2000 
punishes any person who sends, by means of a 
computer resource or a communication device, any 
kind of information that is offensive or which is false 
but is sent to cause trouble or inconvenience to 
someone. This was struck down in the case of Shreya 
Singhal v. the Union of India. 
 
On March 24 2015, a 2-judge Bench declared Section 
66A unconstitutional for being violative of Article 
19(1)(a) and it is also not saved under Article (19)(2) 
which provides certain restrictions on the Article. 
After 6 years of it being struck down, it was noticed 
that a lot of cases have been filed under section 66A. 
Now, The Union Ministry of Home Affairs has 

requested states and Union Territories “if any case has 
been booked in states or UTs under Section 66A of the 
IT Act 2000, such cases should be immediately be 
withdrawn.” 
 

2. Center approves establishment of Cyber Agency. 
The Government of India has approved the 
establishment of a cyber agency, under the work of the 
Ministry of Defense, to reduce the number of 
cybercrimes and cyber threats. There have been 
numerous cases of cyber threats, to target various 
sectors. Nevertheless, measures are been taken to curb 
cyber threats.  
 
Ministry of Defence has entered into an agreement 
with Raksha Rashtriya University (RRU) for the 
improvement of the portal at a monthly payment of 
Rs. 1,59,000. In FY 2020-21, the expenditure was Rs. 
4,77,000 and in FY 2021-22 till May 2021, the 
expenditure was Rs. 3,18,000. 
 
A variety of initiatives have been made by the 
government to improve coastal, offshore, and 
maritime security. The Indian Navy, Coast Guard, and 
State Marine Police, as well as other agencies such as 
Customs and Port Trusts, use surface and air assets to 
identify and check infiltration in the Indian Maritime 
Zone. 
 

3. The Reserve Bank of India sets out the framework 
for the outsourcing of payment and settlement-
related activities. 
The Reserve Bank of India on 3rd August 2021 released 
a framework for the outsourcing of payment and 
settlement-related activities. It applies to non-bank 
PSOs and their payment and settlement-related 
activities. It aims to establish basic criteria for 
managing risks in payment and settlement-related 
outsourcing. This framework does not apply to 
activities that are other than payment. 
 
The central bank has set a deadline till March 31, 2022, 
for PSOs to ensure that all their outsourcing 
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arrangements, including the existing ones, comply with 
the framework. 
The main aims of the framework would include: 

a. Risk Management 
b. Ensuring confidentiality.  

 
4. SEBI issues circular on security and covenant 

monitoring using DLT 
On August 25, 2021, the Securities and Exchange 
Board of India (“SEBI”) released a circular titled 
“Security and Covenant Monitoring Using Distributed 
Ledger Technology.” A platform for a “Security and 
Covenant Monitoring System,” hosted by 
Depositories, is being developed to strengthen the 
process of security formation and monitoring of 
security created asset cover, and covenants of non-
convertible securities.  
 
This circular emphasized the duties and obligations of 
all parties. The system will use Distributed Ledger 
Technology (“DLT”) to record the process of security 
creation and monitoring (such as due diligence, charge 
creation, and so on), as well as continuous covenant 
monitoring by Debenture Trustees (as applicable), the 
credit rating of non-convertible securities by Credit 
Rating Agencies, and it will be accessible to other 
institutions such as stock exchanges and depositories.  
 
The data in the system will be cryptographically signed, 
time-stamped, and added to the ledger in sequential 
order, providing a verifiable audit trail of transactions.  
All charges and asset valuation activities will be 
recorded by the applicable institutions, including 
Issuers, Debenture Trustees, Credit Rating Agencies, 
and so on, using blockchain technology for non-
convertible securities and the underlying assets. The 
system will grant Debenture Trustees, Issuers, Credit 
Rating Agencies, and others the ability to update 
data/information, and it will be accessible to other 
institutions such as stock exchanges and depositories. 
 

5.  China’s new data privacy law 

China passes a new privacy law aimed at protecting 
user’s personal data. The new law comes as Chinese 
digital corporations face more scrutiny in the 
government, and it establishes guidelines for how 
companies manage user data. This law will come into 
force from 1st November 2021. The law’s passage 
completes another pillar in the country’s efforts to 
regulate cyberspace and is expected to add more 
compliance requirements for companies in the 
country. 
 
This law was passed by the Chinese government on 
20th August 2021. According to this law, all companies 
are directed to get the consent of the users before 
collecting their personal data. Tech companies are also 
directed to designate one person to look over the 
protection of personal data, in addition, companies are 
also told to audit this regularly, to be sure they are 
complying with the law. The law states that the 
handling of personal information must have a clear and 
reasonable purpose and shall be limited to the 
“minimum scope necessary to achieve the goals of 
handling” data. 
 

6.  China to ban overseas IPO for tech firms. 
China is framing rules to ban internet companies 
whose data poses potential security risks from listing 
outside the country including the United States. The 
ban is also expected to be enforced on companies that 
deal with ideological concerns, according to the source, 
who did not want to be identified because the matter 
is confidential.  
 
Under the planned rules, the Chinese securities 
regulator will scrutinize abroad IPO-bound companies 
more closely and prohibit those that collect large 
amounts of user data or create content that may pose 
security issues. It also said that all the internet firms 
would be asked to voluntarily apply for reviews with 
the powerful Cybersecurity administration of China 
(“CAC”) if they aim to list their shares outside China. 
CAC would conduct the review, if necessary, with 
other relevant ministries and regulators, the person 
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said, adding after the cybersecurity watchdog’s 
approval companies would be allowed to submit an 
application to the securities regulator. 
 
This suggestion is one of the several plans that are 
being considered by Chinese regulators as Beijing has 
tightened its grip on the country’s online platforms in 
recent months, including a focus on international 
listings. 
 
COMPETITION LAW 
 

1. CCI Probe Not to be Stopped Against Amazon 
and Flipkart- Supreme Court  
In a blow to e-commerce behemoths Flipkart and 
Amazon, the Supreme Court on Friday declined to stay 
the Competition Commission of India’s preliminary 
investigation into their alleged anti-competitive 
activities. A bench comprising Chief Justice of India 
NV Ramana, Justices Vineet Saran and Surya Kant 
declined to intervene with the Karnataka High Court’s 
refusal to interfere with the preliminary inquiry ordered 
by the Competition Commission of India (“CCI”) into 
their alleged anti-competitive activities. The bench 
ruled that the CCI investigation must continue. 
However, the bench granted the businesses’ plea to 
extend the period for responding to CCI. The CCI 
issued the contested order in January 2020 under 
Section 26(1) of the Competition Act, 2002, instructing 
the Director General to examine the charges levelled 
against Amazon and Flipkart. The decision was issued 
in response to a complaint made by the Delhi Vyapar 
Mahasangh (a retailer association) alleging that 
Amazon and Flipkart were giving preferential 
treatment to a limited group of vendors by exerting 
indirect influence over their operations, particularly the 
introduction of smartphones. 
 

2. Lawmakers in South Korea proposed legislative 
action to curb Google and Apple’s App store fees. 
South Korea’s parliament has passed a measure that 
will make it the first country to impose restrictions on 

Google and Apple’s payment policies, which force 
developers to utilize the companies’ proprietary billing 
systems.  
 
The law, called the “Anti-Google law” in the Korean 
press, was scheduled to be voted on later on 
Wednesday, but it has been postponed until further 
notice, with no additional details provided. The bill will 
become law once President Moon Jae-in signs it, and 
his party has been an ardent proponent of it. 
Developers are typically required to pay Apple and 
Google a commission of up to 30% of each transaction 
under Apple and Google’s standards. The bill, which 
was enacted on Tuesday, allows developers to avoid 
paying commission to big app store operators like 
Google and Apple by pushing consumers to pay 
through alternative channels.  
 
According to Reuters, it is intended to prevent app 
store operators with dominant positions from pushing 
payment systems on app creators and 
“inappropriately” delaying or blocking app reviews or 
blocks. According to reports, the bill also grants the 
South Korean government the authority to mediate 
disputes in the app market involving payment, 
cancellations, and refunds. According to Reuters, 180 
of the MPs in attendance voted in support of enacting 
the change to the Telecommunications Business Act. 
 
INSOLVENCY LAW 
 

1. NCLT Delhi admits plea against McLeod Russel 
under IBC 
The New Delhi bench of the National Company Law 
Tribunal (“NCLT”) has admitted an application 
against bulk tea manufacturer McLeod Russel under 
the Insolvency and Bankruptcy Code, 2016 (“IBC”) 
for defaulting on the repayment of a loan worth ₹100 
crores. In a stock market notification on Friday, 
McLeod said that NCLT, New Delhi has appointed 
Kanchan Dutta as interim resolution professional. 
McLeod Russel, a Williamson Magor group company, 
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is considered to be the largest bulk tea producer in the 
country. It currently operates 33 tea estates in Assam 
and West Bengal and produces close to 73 million kg 
of tea each year. It also has estates in Africa and 
Vietnam. The application was filed by Techno Electric 
& Engineering Co Ltd, which had provided an inter-
corporate deposit of ₹100 crores to McLeod in 2018. 
The funds were given for repayment of loans relating 
to four of its estates, which was due to banks and 
financial institutions and to ensure that all 
encumbrances created on the four tea estates were 
released. It is to be noted that multiple banks have filed 
petitions under IBC with NCLT, Kolkata Bench. 
However, these are yet to be admitted. 
 

2. NCLT Rejects Settlement Proposal by the 
Promoter in Siva Industries’ Insolvency Case 
The bankruptcy court has to be vigilant while 
considering a settlement proposal and the commercial 
wisdom of the committee of creditors (“CoC”) can be 
questioned by a court when an application of 
withdrawal from the insolvency process is made, the 
Chennai bench of the National Company Law 
Tribunal (“NCLT”) has held in the case of Siva 
Industries, promoted by C. Sivasankaran. The 
promoter entity of Siva Industries and Holdings Ltd. 
had proposed Rs 328.21 crore as a settlement amount 
against the financial creditors’ admitted claims of Rs 
4,863.88 crore.  
 
The court will refrain from questioning the commercial 
wisdom of the CoC only when the decision has been 
taken in conformity with the Insolvency and 
Bankruptcy Code, 2016, the NCLT said in its order. 
But in this case, it pointed out, without even receiving 
a single penny from the promoter, the CoC has 
approved the withdrawal plan. This is not a settlement 
but a business restructuring plan, the tribunal said 
while pointing to a specific clause in the proposal. This 
posits that even after the proposal is approved, the 
promoter can change the terms, the tribunal noted. 
The court is not a mere stamping authority to endorse 
the decision of the CoC and is required to examine 

whether their decision conforms with the IBC 
provisions, the order stated. The promoter, who is 
ineligible to submit a resolution plan, is trying to 
restructure the loans under the pretext of a settlement 
proposal, the NCLT said. In denying approval to the 
settlement proposal, the tribunal has also made 
another important observation. The resolution for 
withdrawal was approved by the CoC with a majority 
vote of 94.23%. But the minutes have not stated that 
the CoC has accepted the settlement proposal given by 
the promoter. The settlement proposal per se was not 
put to vote by the members of the CoC. 
 

3. “There are no provisions in the IBC which permits 
us to review the judgment passed by NCLAT” – 
NCLAT New Delhi 
The NCLAT Bench at New Delhi held that in I.A. No. 
915 of 2021, the Applicant has tried to pursue this 
Tribunal to revisit the finding observed in the 
judgment in question which is not permissible under 
the NCLAT Rules, 2016 and Rule 11, through which 
this Application has been filed. Therefore, the 
Application for clarification is not maintainable. Any 
Application under Rule 11 is to be filed in scheduled 
Form-2 of the NCLAT Rules, 2016 which categorically 
shows that this Rule only deals with the I.A. in the 
pending matter(s). Similarly, the provisions of Rule 31 
of NCLAT Rules, 2016 are also not applicable in the 
facts of the instant Application because the judgment 
has already been delivered and the matter has been 
disposed of. 
 

4. “If Resolution Plan has already been approved by 
AA, an application challenging the entire CIRP is 
not permissible as per the provisions of IBC” – 
NCLAT New Delhi 
 
The Appellate Tribunal upheld the decision of the 
Adjudicating Authority wherein the Adjudicating 
Authority observed that the Resolution Plan has 
already been approved and the Appellant has filed the 
Application and challenging the entire Corporate 
Insolvency Resolution Process (“CIRP”) which is not 
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permissible as per the provisions of IBC, therefore, the 
Ld. Adjudicating Authority has rejected the application 
as not maintainable. 
 

5. NCLAT Bench of New Delhi set aside the order 
of admission under Section 7 initiated by a Home 
Buyer  
 
In a recent case, the NCLAT set aside the order of 
admission under Section 7 and held that the facts and 
circumstances peculiar to the attendant case indicate 
that the Allottee sought to benefit from a ‘lucrative 
Agreement’ as he is ‘securing’ his money by way of this 
Agreement which gives him a lien over the flat.  
 
In Clauses 2(f) & (g) of the Agreement, the Home 
Buyer herein is given a choice to retain the apartment 
or to sell the earmarked unit. In a regular Builder Buyer 
Agreement, the Home Buyer does not have this option 
of exercising his choice of taking or not taking 
possession of the subject unit. In a normal Builder 
Buyer Agreement, if the Buyer does not accept the 
possession, the EMD is forfeited. In this case, the 
Buyer gets his money plus a 25% assured return even 
if he chooses not to retain the apartment. This 
Agreement is only a camouflage of actually financing 
the construction of the flat. Hence, the tribunal held 
that the Home Buyer sought to benefit from this 
‘lucrative Agreement’. The IBC prohibits and 
discourages recovery in several ways. 
 
 

6. If a claim was never filed during CIRP, there was 
no question of considering the same in the 
Resolution Plan – NCLAT New Delhi 
 
An appeal was filed by the Deputy Commissioner of 
GST and Central Excise against the Impugned Order 
passed by the Ld. Adjudicating Authority approving 
the Resolution Plan submitted by Respondent No. 2- 
UV Asset Reconstruction Company Ltd. It was 
submitted that the Appellant had no notice of the 
CIRP. NCLAT referring Ghanshyam Mishra & Sons 

Pvt. Ltd., the NCLAT held that it does not find any 
reason to entertain these Appeals. Even if the 
Resolution Plan has been challenged in other Appeals 
by other entities succeeds, the fact would remain that 
the claims of the Appellants were never filed during 
CIRPs and thus there was no question of considering 
the same in the Resolution Plan.  
 

7. Whether a Financial Creditor can initiate CIRP 
against the Personal Guarantor in the absence of 
any Resolution Process/Liquidation Process 
against the Corporate Debtor, answers NCLT 
Mumbai Bench 
Adjudicating Authority had held that upon conjoined 
reading of section 60 of IBC r/w section 128 of the 
Contract Act, 1872, it is clear that the CIRP can be 
initiated against the Corporate Debtor as well as 
corporate guarantor. However, in this case, the NCLT 
observed that section 60(2) contains a non-obstante 
clause which specifies that only where a CIRP process 
or liquidation process of a Corporate Debtor is 
pending before NCLT, an application initiating 
Insolvency Resolution Process against the Personal 
Guarantor, of such Corporate Debtor shall be filed 
before such NCLT. Further, the code also defines a 
personal guarantor which includes the surety in a 
contract of guarantee to a Corporate Debtor which 
means that the Financial Creditor can initiate 
proceedings of CIRP against the personal guarantor of 
Corporate Debtor.  
 
While Section 7 petition can be filed by the Financial 
Creditor against the Corporate Debtor and Corporate 
Guarantor, but under Section 95 of the Code can be 
filed by Financial Creditor only against the personal 
guarantor of Corporate Debtor, which is already been 
undergoing CIRP or is in Liquidation. An application 
for insolvency for a resolution against the personal 
guarantor is not maintainable unless that 
CIRP/liquidation is ongoing against the Corporate 
Debtor. It was further observed that filing of 
applications seeking resolution of personal guarantors 
without the Corporate Debtor undergoing CIRP, 
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would be tantamount to the vesting of jurisdiction on 
two courses, one is NCLT and another is the Debts 
Recovery Tribunal. Given the above observations, the 
petition was dismissed with no costs. 
 
 
 
 
 
Amazon.Com NV Investment Holdings 
LLC Vs. Future Retail Limited & Ors.1  
 
Facts  
The dispute between Amazon and the Future group 
took place in a series of events. On 22nd August 2019 
Amazon bought 49% shares of Future Coupons 
(“FCPL”). Future coupons is a promoter of Future 
Retail with a 9.82% stake (“FRL”). Thus amazon 
indirectly having a 4.81% stake in the FRL.  
 
The Shareholders’ Agreement, allowed FCPL 
“negative, protective, special, and material rights” 
concerning FRL including, FRL’s retail stores. The 
same rights were to be exercised now by Amazon as 
well. So now FRL could not transfer its retail assets 
without the consent of Amazon. Also under the same 
agreement (Schedule III of the FCPL Shareholders’ 
Agreement), a list of prohibited entities/ restricted 
persons was set out, which included the Reliance 
Industries group. This list provided with the names 
FCPL, FRL, and the Biyani Group (Including Mr. 
Kishore Biyani, Executive Chairman and Group CEO 
of FRL and respondents 1-13 of the case) could not 
deal.  
 
On 29th August 2020, the Biyani group entered into a 
deal with Mukesh Dhirubhai Ambani group (“MDA”) 
with the effect that it would lead to the complete 
disposal of its retail assets in favor of the Ambani 
Group.  
 

 
1 Civil Appeal Nos. 4492-4493 OF 2021. 

 
 
 
 
 
 
 
 
Amazon then approached the arbitration tribunal, 
which appointed Mr. V.K. Rajah, as the emergency 
arbitrator under the Singapore International 
Arbitration Centre (“SIAC”) Rules on 5th October 
2020. As a result of which an interim award was 
granted in the favour of Amazon. The award granted 
an injunction against the disposal of FRL’s retail assets 
in any manner and the deal with the MDA group was 
put to a halt. 
 

 
 
Along with the arbitration, amazon sent a letter to the 
regulating authorities SEBI and NSE not to enforce 
the MDA-FRL deal as there was an interim order in 
place. 
 
The Biyani group challenged the relief granted by the 
emergency arbitrator, in a civil suit before the Delhi 
high court. It called the award a “tortious interference” 
with its civil rights. The single judge upheld the order 
of the arbitrator however with the clause that the 
statutory authorities are free to decide as per the law. 

 

CASES OF THE MONTH 
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Amazon for the enforcement of the said award in a 
different suit went to the Delhi high court, under 
Section 17(2) of the Arbitration and conciliation Act, 
1998.  A status-quo order was passed by the single 
bench, which restrained the Biyani Group from going 
ahead with its deal. This order was appealed in the 
divisional bench of the same court by FRL. This order 
of the single bench was stayed by the divisional bench 
in favor of FRL. 
 
However, the single bench then passed a judgment 
upholding amazons case on 18th March 2020. This 
matter was appealed by the Biyani Group, the 
divisional bench put a stay on the single bench’s 
judgment this time.  
 
The divisional order put a stay on the judgment, a 
special leave petition was filed by Amazon. The final 
disposal of the matter was to be done by the supreme 
court now. 
 
Judgement  
Delivered by: Justice  R.F. NARIMAN 
It was declared that “No appeal lies under Section 37 
of the Arbitration Act against an order of enforcement 
of an Emergency Arbitrator’s order made under 
Section 17(2) of the Act”. And the division benches 
orders were laid aside.  
The two main issues involved were : 

1. Whether an award delivered by an Emergency 
Arbitrator under the Arbitration Rules of the 
SIAC Rules can be said to be an order under 
Section 17(1) of the Arbitration Act? 

It was understood that the heart of Section 17(1) is 
“the application by a party for interim reliefs.” Thus 
including an Emergency Arbitrator’s orders, under the 
scope of interim reliefs unless agreed to otherwise in 
the agreement. Also, the act is fully consistent with the 

 
2 2021 SCC OnLine SC 575. 

SIAC rules, which makes the order valid in the eyes of 
the court. 
  

2. Whether an appeal lies under Section 37 of the 
Arbitration Act against an order of 
enforcement of an Emergency Arbitrator’s 
order made under Section 17(2) of the Act? 
 

The court held that the said section creates a legal 
fiction. Which is created for the sole purpose of 
enforceability of the interim measures of the arbitral 
tribunal. But his fiction does not mean it is enforceable 
for appeals under the Civil Procedure Code. Quoting 
Chintels (India) Ltd. v. Bhayana Builders (P) Ltd. 
respondents the court held that such appeals were not 
maintainable. 
 
The implications of the judgment 
The established a binding value for an Emergency 
Arbitrator’s orders, for arbitrations whose seat is in 
India. However, the scope of whether the same 
principles apply to foreign judgments is for a matter 
which didn’t fall under the ambit of this case, and 
hence a matter yet to be decided. Also, the matter put 
the Emergency Arbitration at par with the arbitral 
tribunal, with both the measures now having equal 
standing. This puts a reaffirmation that it is after all an 
‘alternate measure’ that aims to reduce the burden of 
the civil courts. The judgment puts India in good 
standing in the world market. 
 
MM Aqua Delhi Technologies Ltd. v. 
Commissioner of Income Tax, Delhi-III2 
 
What are the facts of the case? 
The Appellant (also the “assessee”) had claimed a 
deduction under Section 43B of the Income Tax Act 
of 1961 (“the Act”) for the issuing of debentures in lieu 
of interest accrued and due to financial institutions in 
the returns filed for AY 1996-97. The debentures were 
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issued instead of paying interest to financial 
institutions. Assessee issued debentures as part of a 
rehabilitation plan to eliminate all interest burdens. 
The assessee was unable to make the interest and 
liquidated damages payments. It addressed the 
principal financial institutions, which endorsed the 
Rehabilitation Plan on behalf of all the banks. The 
assessee issued convertible debentures of Rs.100 
apiece in lieu of overdue interest and other charges, 
according to the Rehabilitation Plan. 
 
The Assessing Officer rejected the Appellant’s 
contention in an order dated October 29, 1998, 
holding that the issuance of debentures was not in 
accordance with the original terms and conditions on 
which the loans were granted, and that interest was due 
and that a subsequent change in the terms of the 
agreement, as they then stood, would be contrary to 
Section 43B(d) of the Act, and would render such an 
amount not eligible for deductions under the relevant 
law. 
 
Issues 
The present case delved into one of the most 
important questions of taxation law- Whether issuance 
of debentures in lieu of the payment of interest 
amounted to an actual payment of the interest for 
deduction under Section 43B of the Income Tax Act, 
1961. The entire judgement of the Supreme Court has 
elaborately discussed the same. 
 
What did the CIT (Appeals) decide? 
According to the CIT (Appeals), the deduction should 
be granted under section 43B of the Income Tax Act. 
It determined that a debenture is not a piece of paper. 
The issuance of debentures in lieu of interest only 
served to postpone the payment of the debt. The 
debentures were recognised by financial institutions as 
an effective discharge of the assessee’s responsibility 
for the outstanding interest that was no longer payable. 
For the purposes of section 43B of the Income Tax 
Act, it equates to real payment. 
 

What was the decision of the Income Tax 
Appellate Tribunal (“ITAT”)? 
ITAT confirmed with the findings of CIT (Appeals). 
The ITAT held that “when both the creditor and 
debtor agree that the conversion of the outstanding 
interest liability into fully paid debentures would be 
accepted by them as a discharge of the liability than to 
hold that notwithstanding the contract between the 
two, it is open to the income tax authorities to say that 
the interest liability has not been discharged, would not 
only be opposed to the contextual perspective of 
section 43B but would also do violence to the language 
used.” 
 
In the year in which the debentures were redeemed, the 
assessee did not claim the interest as a deduction. It 
was therefore been established that the payment of 
interest by converting the existing debt into 
convertible debentures is a genuine, significant, and 
effective payment that meets the definition of the term 
“actual”, rather than a fictitious or illusory payment. 
The parties saw it as the assessee’s successful discharge 
of the interest debt. In addition, the amount of interest 
is recorded as business revenue in the financial 
institution’s assessment. 
 
Delhi High Court ruling against CIT (Appeals) 
and ITAT 
Explanation 3C to section 43B was used by the Delhi 
High Court to strike down the deduction under section 
43B. It was decided that in order to claim a deduction 
under section 43B, actual payment is required, and any 
interest turned into a loan or borrowing could not be 
regarded to have been paid. 
 
Decision of the Supreme Court 
The ruling of the CIT (Appeals) and ITAT was 
affirmed by the Supreme Court. The Supreme Court 
ruled that interest was really paid through the issue of 
debentures, which released the debtor from the need 
to pay interest. The issuance of debentures by the 
assessee was determined to completely eliminate 
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interest obligation under a rehabilitation plan. There 
was no evidence of a violation of section 43B. 
 
Explanation 3C is clarificatory in nature. It explains 
section 43B(d) as it originally stood and does not claim 
to retroactively introduce a new criterion, as the High 
Court incorrectly held. On the facts of this case, the 
High Court made an obvious mistake in determining 
that “interest” had been turned into a loan. 
 
Nobody has the authority to interfere and rewrite the 
agreement on behalf of the parties, claiming that the 
parties cannot agree that this would be considered a 
genuine discharge of the obligation to pay interest. 
 
The Supreme Court ordered the Assessing Officer to 
erase the disallowance of interest deduction sought by 
the assessee u/s 43B by means of debentures issued. 
 
Comment 
The Finance Act of 1983, introduced Section 43B with 
effect from 1st April 1984 since that time the taxpayers 
had refrained from discharging their statutory liabilities 
with respect to excise duty, employees’ contribution to 
the provident fund, etc. which extended to several 
years. Further Finance Act, 2006 inserted the 
Explanation 3C with effect from 1st April 1989 after it 
was noticed that certain taxpayers claimed a deduction 
under section 43B based on converting interest due on 
an existing loan into a new loan which was a 
constructive discharge of interest liability. Abuse can 
be shown in the use of section 43B provisions to claim 
a deduction for interest on a new loan. 
 
As a result, a new Explanation 3C was added to explain 
that any sum payable by the assessee as interest on any 
loan or borrowing referred to in clause (d) of section 
43B that is transformed into a loan or borrowing is not 
regarded to constitute actual payment of the interest. 

 
3 Cape Brandy Syndicate v. Inland Revenue Commissioner [1921 
(1) KB 64] as followed in Vodafone International Holdings BV v. 
Union of India, (2012) 6 SCC 613. 

Since Explanation 3C was introduced in 2006 to close 
a loophole – namely, abusing Section 43B by not 
paying interest but instead transferring interest into a 
new loan - bona fide transactions of actual payments 
were not supposed to be impacted. Even if such 
wording is used, a retrospective provision in a tax 
statute that is “for the removal of doubts” cannot be 
deemed to be retrospective if it modifies or changes 
the law as it previously stood. This can be considered 
as a progressive step against retrospective amendments 
to the taxation regime that has been proven to be a 
burden on the income tax courts and tribunals in our 
country. Further, the Taxation Laws (Amendment) 
Bill, 2021, if enforced, would further strengthen the 
stance taken by the Supreme Court, without any threat 
of retrospective amendments that may or may not 
nullify the decision. It has been settled that any 
discrepancy in Explanation 3C’s language will be 
resolved in the assessee’s favour3.  
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ALTERNATE MECHANISM FOR OUTER 

SPACE DISPUTE RESOLUTION 
By Chhavi Luniya 

 
International space law is a fluid one in my 
understanding. Mainly because the majority ambit of 
outer space remains unsheltered to the human 
perspective, and whatever is defined, is an ungoverned 
territory. However, due to recent developments, this 
notion remains hardly correct.  While our notion of 
outer space has evolved, the limitations all remain with 
the space law, which has grown to be a static one. So 
when we relate law to space, we must remember that 
such a law must also be fluid in its nature, it should 
allow the flexibility which this ambit requires. ADR or 
the alternative dispute resolution mechanisms are not 
only considered a way out to the expenses of litigation. 
But are also time-saving and flexible.  
 
The use of outer space resources, liabilities caused 
therein, are often the matter of outer space disputes. 
As far as the liabilities of the state are concerned, the  
 
 

 
4 Convention on International Liability for Damage Caused by 
Space Objects, RES 2777 (XXVI),1971, UNOOSA. 
5 V. Dadwal & E. Tepper, Arbitration in Space-related Disputes: a 
Survey of Industry Practices and Future Needs, 62nd IISL Colloquium 

 
 
 
 
Convention on International Liability for Damage 
Caused by Space Objects4 (“the Liability Convention”) 
places the rights and liabilities of states in aptitude. But 
before going through any of that it is necessary to try 
and define the term outer space. 
 
There is no specific definition of space-related disputes 
but one of the accepted ones include “Space-related 
disputes are disputes having an outer space 
component, i.e. relating to the exploration and use of 
outer space (by State and non-State actors) and/or 
relates to the provision of space-related products 
and/or services”5.  
 
The 1967 Outer Space Treaty defines that space as the 
ambit of ‘all mankind’. The words “province of all 
mankind” indicate that outer space is opened up for all 
entities, non-state or governmental. This treaty opens 
up outer space to all mankind, thus creating scope for 
disputes between various state-to-state entities, state-
private entities, etc. But there is no specific mechanism 
for resolvent of such disputes mentioned in the said 
convention. And though space law is opened up for all 
mankind, the non-state parties still have to work in the 
specific framework of their respective states, their 
national space law. The reason for such non-
compresence is simple, it is because when these treaties 
were developed and signed the concept of space law 
was more academic and the stage was an exploratory 
one.6  
 
While it is well understood that space disputes are 
growing in character and form. This increase in the 
political, economic, geographical, interests of the state 
in space,  leads to accelerated growth in disputes. 

on the Law of Outer Space, Washington D.C., 21-25 October 
2019. 
6Karl-Heinz BockstiegeJ, Arbitration and Adjudication Regarding 
Activities in Outer Space, Vol. 6 J. Space L. Ed.1, 1978. 

OPINION 
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The Liability Convention sets out the liabilities of the 
state parties, and the liability rests not on parties but 
on the state which “launched” such space objects, 
regardless of who owns those objects. The 
international law on the matter is a public policy law, 
so that there is responsibility for the acts of the state, 
to the damages caused therein. To complete the 
loophole of the damages to be paid by the private 
enterprises it is suggested that the “commercial 
launching could be first paid off through space 
insurance. Meanwhile, the government concerned 
could act as a guarantor.”7  
 
The convention also establishes a scope for settlement 
through its claims commission. This is the first time a 
space law answered the question of plausible disputes. 
However, the treaty’s scope is limited to public law, 
disputes which affect a large number of people by the 
state. With the growing privatization in space law, the 
ground remains highly uncertain. Contractual rights 
and obligations of parties are far easier to resolve than 
“where the interests of private enterprises are affected 
by the implementation by the government of the 
national space policy”8.  
 
These disputes can either be solved through traditional 
methods, through the International Courts Of Justice, 
or ADR instruments.  
 
The ICJ is a non-effective measure, it is not only costly 
and time-consuming, going the IJC can mean uncertain 
outcomes, and the basic interest of the court is public 
policy, which may or may not match with the interests 
of the sovereign state.9    

 
7 Huang Huikang, Space Law and Expanding Role of Private 
Enterprises, with Particular Attention to Launching Activities, 5 Sing. J. 
INT'l & COMP. L. 55 (2001). 
8 Ibid. 
9 Chia-Jui Cheng, International Arbitration System as a Mechanism for 
the Settlement of Disputes Arising in Relation to Space Commercialization, 
5 Sing. J. INT'l & COMP. L. 165 (2001). 
10 Ibid. 
11 Model Law on International Commercial Arbitration, 
UNCITRAL, 1985. 

Advantages of arbitration in space dispute 
resolution 

1. Both state and non-state parties can opt for 
arbitration and other ADR methods. 

2. Arbitration can offer the space-dispute 
required expertise. 

3. Arbitrator of choice allows the best 
representation of party-perspective. 

4. International arbitration awards are majorly 
recognised by all national courts 10 under the 
1985 UNCITRAL Model Law11. 

Though the draft convention of ILA was a progressive 
step towards the ADR mechanisms it classifies 
conciliation as a non-binding mechanism12.  
 
Not only this if the parties refuse to accept the 
decisions, they compulsorily have to go to the binding 
(ICJ) methods mentioned in the convention, and they 
can’t choose a later resort to an arbitral tribunal. This 
highly undermines the scope and ambit of arbitration 
as a dispute resolving mechanism and makes it a mere 
subsidiary methodology.13 Permanent Court of 
Arbitration (PCA), Optional rules, 201114 are also more 
or less redundant in their disposition.  
 
The truth is that there is no uniform method of 
settlement of disputes which accommodates 
everything. Not only this certain provisions of the UN 
charter itself are disabling towards Arbitration 
mechanisms. Outer space for long has been considered 
a matter of public law, I believe that it is a very private 
“province of all mankind”. Outer space disputes that 
have arisen in the past are mostly resolved in the New 
York, Paris, and London, seats of arbitration.15 The 

12 Bennett & Carson W. Houston, We Have an Arbitration: 
International Arbitration´s Role in Resolving Commercial Aerospace 
Disputes. Pepperdine Dispute Resolution Law Journal, Vol 19, Iss.1, Art. 
2 (2019), pp. 1-80. P. 72. 
13 Viikari, L., International Law Association´s Draft Convention on the 
Settlement of Disputes related to Space Activities, Arbitration Magazine, 
(March-April 2021), 14-17. 
14 Permanent Court of Arbitration (PCA), Optional rules, 2011. 
15 Id. at 2. 
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only answer we have right now is that each matter is to 
its own, and as there is no amicable jurisprudence, 
outer space has to develop its very own. ADR 
mechanisms, particularly arbitration, for settlement of 
outer spaces disputes are suggested because they offer 
a public-private or sovereign-non-sovereign 
inclusivity. 
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